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ABSTRACT | OZET

Within the framework of this study, first of all, the scope and features of

the Build-Operate-Transfer Model (“BOT”) will be explained and the role
of alternative dispute resolution methods in the resolution of disputes
that may occur in the BOT model will be evaluated.

Bu calisma cercevesinde éncelikle Yap-islet-Devret Modelinin (*YID”) kap-
sami1 ve oOzellikleri anlatilarak YID modelinde meydana gelebilecek uyus-
mazhklarin coziimiinde alternatif uyusmazhk coziim yollarmin rolii deger-

lendirilecektir.
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I.INTRODUCTION

Considering that foreign investors prefer
the Build-Operate-Transfer model in inter-
national agreements, arbitration plays an
important role in the resolution of disputes
that may arise in the BOT process. For this
reason, the resolution of disputes arising es-
pecially within the framework of the BOT will
be examined concretely within the scope of
a dispute in which Turkey and the USA are
parties.

Many business disagreements have arisen
as a result of the advancements and inno-
vations in commercial interactions. Arbitra-
tion is the most popular means of alternative
dispute resolution for resolving problems
that may emerge in Build-Operate-Transfer
model agreements, which foreign investors
prefer when entering into international part-
nerships. Many advantages provided by the
arbitration method are an incentive for inves-
tors, as the litigation method is insufficient
within the scope of the resolution process
of this dispute.

1. GIRIS

Yabanci yatirmcilarin uluslararasi anlasma-
larda Yap-islet-Devret modelini tercih etme-
leri g6z 6nuinde bulunduruldugunda YiD su-
recinde ortaya ¢ikabilecek uyusmazliklarin
¢6zumunde tahkim énemli bir rol oynamak-
tadir. Bu sebeple ozellikle YiD gergevesinde
ortaya c¢ikan uyusmazliklarin ¢6zumu Tarki-
ye ve ABD'nin taraf olduklari bir uyusmazlik
kapsaminda somut olarak incelenecektir.

Ticariiliskilerin gelismesi akabinde bu gelis-
melere ve yeniliklere bagli olarak bir¢ok ti-
cari uyusmazlik meydana gelmistir. Bu ticari
uyusmazliklardan biri, yabanci yatinmcilarin
uluslararasi anlagmalar yaparken ¢ogun-
lukla tercih ettigi Yap-islet-Devret modeli
anlasmalarda ortaya cikabilecek uyusmaz-
liklarin ¢6zumu icin alternatif uyusmazlik
yollarindan en ¢ok tercih edilen ydontemin
tahkim oldugu gorulmektedir. Tahkim yolu-
nun sagladigi bircok avantaj dava yolunun
bu uyusmazligin ¢ézum sureci kapsamda
yetersiz kalmasiyla yatinmcilara tesvik nite-
liginde olmaktadir.

I1. ALTERNATIVE DIS-
PUTE RESOLUTIONS

A. Alternative Dispute Reso-
lution Methods

The increase and globalization of trade
brings about an increase in commercial
disputes. Although litigation seems to be a
priority among traditional judicial remedies,
after a while, alternative dispute resolution
methods that examine more complex and
technical issues have started to emerge due
to various reasons. This system, which start-
ed to be institutionalized in the Anglo-Saxon
legal system, became a common value of
law over time and started to be used more
widely.

The concept called conflict does not only
belong to the field of law, but is also used in
many areas of social life. Today, it is believed
by most people that resolving disputes
through the courts takes more time, causes
unnecessary expense and is more likely to
have negative consequences. For this rea-
son, inaction is the most common unilateral
dispute resolution method’. In the field of
law, when there is a dispute between the
parties, it is seen that the first method that
comes to mind for application if the parties
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Il. ALTERNATIF UYUS-
MAZLIK ¢OZUM YOLLARI

A. Alternatif Uyusmazlik C6-
ziim Yontemleri

Ticaretin artmasi ve kuresellesmesi ticari
uyusmazliklarin artmasini beraberinde getir-
mektedir. Geleneksel yargi yollarindan dava
yolu her ne kadar 6ncelikli gérunse de bir
zaman sonra turlt nedenlerden dolayi daha
karmasik ve teknik meseleleri inceleyen
alternatif uyusmazlik ¢6zum yollari ortaya
cikmaya baslamistir. Anglo-Sakson hukuk
sisteminde kurumsallastirilmaya baslanan
bu sistem zamanla hukukun ortak bir dege-
ri haline gelerek daha yaygin kullanilmaya
baslanmistir.

Uyusmazlik denilen kavram sadece hukuk
alanina ait olmayip sosyal hayatin bircok
alaninda da kullanilmaktadir. Gunumuzde
¢ogu insan tarafindan uyusmazliklarnn yargi
yolu ile ¢dzumlenmesinin fazla zaman aldig,
gereksiz masrafa neden olacagi ve olumsuz
sonuc¢ dogurmasinin daha muhtemel oldu-
guduasunulur. Bu nedenle hareketsiz kalmak
(inaction) en sik karsilasilan tek tarafli uyus-
mazlik ¢6zum yolu olarak kargimiza ¢ikmak-
tadir’. Hukuk alanina bakildiginda ise, taraf-
lar arasinda herhangi bir uyusmazlik hasil
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do not remain inactive in this situation is liti-
gation. This is called judicial or conventional
procedure?.

Increasing social and commercial rela-
tions have brought problems and this has
increased the application to state courts.
Therefore, the existing judicial mecha-
nisms have started to have difficulties and
technical problems due to the litigation
load and workload. Such negative aspects
of the traditional application method have
led to the creation of alternative ways and
methods for dispute resolution. Alternative
dispute resolution methods are cheaper,
faster than traditional methods, enabling
the parties to participate in the resolution
process, preventing possible hostility be-
tween the parties, thus enabling the rela-
tions of the parties to be sustainable, and
creating a more effective result as they con-
sider the interests of both parties to the dis-
pute. Likewise, these reasons also include
the solutions targeted by alternative dis-
pute resolutions. Among these objectives
are to reduce the workload of the courts,
to reduce the loss of time and material, to
enable the parties to take a more active role
in the dispute resolution process, in sum-
mary; creating an effective solution in the
shortest time and at the least cost.

B. Definition Of Alternative
Dispute Resolution

Alternative dispute has different definitions
in both Turkish doctrine and compara-
tive law doctrines. “The most popular one
among the definitions in the doctrine is that
alternative dispute resolution is any type of
dispute resolution method that is out of the
jurisdiction of state courts and constitutes an
alternative to this jurisdiction”®. This definition
in the doctrine is very comprehensive and re-
quires the addition of some details regarding
the alternative dispute. The best example of
this is the existence of an impartial and inde-
pendent third party in definitions involving
alternative dispute resolution. Accordingly,
in a definition in the doctrine, it is stated that
alternative dispute resolutions are methods
that emerge as an alternative to judicial
methods and that an impartial intervention
or assistance is used“.

In another definition, it is stated that alterna-
tive dispute resolution is a method that can

oldugunda taraflarin bu duruma hareketsiz
kalmamalari halinde basvuru icin akla ilk
gelecek yontemin dava yolu oldugu gorul-
mektedir. Buna yargisal veya geleneksel usul
denilmektedir?.

Artan sosyal ve ticari iliskiler sorunlari da
beraberinde getirmistir ve bu durum devlet
mahkemelerine muracaati arttirmistir. Do-
layisiyla mevcut yargi mekanizmalari dava
yuku, is yogunlugu gibi sebeplerle zorlan-
maya ve teknik anlamda sorunlar yasamaya
baslamistir. Geleneksel bagvuru yonteminin
bu tur olumsuz yanlari uyusmazlik ¢cé6zumu
icin alternatif yollar ve yontemler cikarilma-
sina muncer olmustur. Alternatif uyusmazlik
¢ozum yollar geleneksel yollara oranla daha
ucuz, daha hizli, taraflarin ¢6zum surecine
katiimini saglayan, taraflarin aralarinda ya-
sanmasi muhtemel dusmanligini engelleyen
dolayisiyla taraflariniliskilerinin surdarulebi-
lir kiinmasina olanak taniyan, uyusmazligin
her iki tarafinin da menfaatini gozettigi icin
daha etkili bir sonu¢ meydana getiren yon-
temlerdir. Keza bu sebepler ayni zamanda
alternatif uyusmazlik yollarinin hedefledigi
cozumleri de icermektedir. Bu hedefler ara-
sinda mahkemelerin is yukunu azaltmak,
zamana ve maddiyata dair kaybi azaltmak,
taraflarin uyusmazlik ¢6ztm surecinde daha
etkin rol almalarini saglamak, 6zetle; en kisa
zamanda ve en az maliyetle etkin bir c6zim
yaratmak yer almaktadir.

B. Alternatif Uyusmazlik C6-
ziimi Tanimi

Alternatif uyusmazlik gerek Turk doktrinin-
de gerekse mukayeseli hukuk doktrinlerin-
de farkli tanimlamalara sahiptir. “Doktrinde
bulunan tanimlardan en gézde olani alter-
natif uyusmazlik ¢ézimanun, devlet mah-
kemelerindeki yargilama diginda kalan ve
bu yargilamaya alternatif teskil eden her tip
uyusmazlik ¢6zim yéntemi oldugudur”s.
Doktrinde bulunan bu tanim ¢ok kapsamli
olup alternatif uyusmazliga iliskin birtakim
detaylarin eklenmesini gerekli kilmaktadir.
Buna verilebilecek en iyi 6rnek alternatif
uyusmazlik co6zumunu iceren tanimlarda ta-
rafsiz ve bagimsiz tg¢uncu kisinin varligidir.
Buna gore doktrinde yer alan bir tanimda al-
ternatif uyusmazlik ¢6ztmlerinin yargilama
yontemlerine alternatif olarak ortaya ¢ikan ve
tarafsiz bir mudahale veya yardimin kullanil-
digi yontemler oldugu belirtilmistir®.

Yine baska bir tanimda alternatif uyusmazlik
¢ozamunun, uyusmazliklarin tarafsiz tgun-

be used outside the judicial process or within
the trial process, where the disputes are tried
to be resolved with the participation of im-
partial third parties/ parties, the application
may be mandatory or optional, but the solu-
tion reached is not binding as a rule®. How-
ever, when this definition is accepted, that s,
when the existence of an impatrtial third party
is seen as an essential element, the way of
negotiation, which we frequently see in prac-
tice, is eliminated from alternative dispute
ways. “Accordingly, alternative dispute reso-
lution is a method that the parties often resort
to voluntarily, but in some cases, obligatory
in order not to be exposed to the negative as-
pects of the state judiciary in order to resolve
the dispute that has arisen between them. It
is all kinds of methods that do not replace the
State jurisdiction, complement it, enable the
parties to participate in the dispute process,
reach an effective but non-binding solution,
which can be applied outside the judicial pro-
cess or within the judicial process, and which
can be accepted by the legal order™.

C. Historical Development Of
Alternative Dispute Resolution

When the history of alternative dispute res-
olution is examined, these methods have
been used by different civilizations through-
out history. These methods have been in-
stitutionalized based on new reasons and
old methods have been shaped according
to today’s needs and have an effective and
institutional feature. Alternative dispute reso-
lution methods emerged as an Anglo-Saxon
origin institution in a professional sense and
started to spread rapidly in Continental Eu-
ropean countries, especially with the effect
of globalization’. “The process of enactment
of alternative dispute resolution methods in
the United States began in 1990. In 1992,
the American Bar Association established a
special section to spread dispute esoluteion
methods. With the adoption of the Alterna-
tive Dispute Resolution Law in 1998, each
federal district court was given the authority
to create its own alternative dispute resolution
programs, and thus, the institutionalization of
alternative dispute resolution methods was
completed and alternative dispute resolu-
tion methods became federal legal policy. In
1999, the ethical rules of alternative dispute
resolution methods began to be established
and the ethical principles of alternative dis-
pute resolution methods were accepted by
the Texas State Court. In Europe, the Commit-
tee of Ministers of the Council of Europe has
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cu kisi/ kisilerin katilimi ile ¢6zumlenmeye
calisildigi, basvurunun zorunlu ya da ihtiya-
ri olabildigi ancak ulasilan ¢ozamun kural
olarak baglayici olmadig, yargilama sureci
disinda ya da yargilama sureci icinde basvu-
rulabilen yontemler oldugu ifade edilmistir®.
Fakat bu tanim kabul edildiginde yani taraf-
sz bir uguncu kisinin varligi asli bir unsur
olarak goruldagunde, alternatif uyusmazlik
yollarindan uygulamada sik¢a gérdugumuz
muzakere yolu saf disi birakilmis olmaktadir.
“Buna gore alternatif uyusmazlik ¢6zumdu;
taraflann, aralarinda beliren uyusmazligin
¢6zumu amaciyla devlet yargisinin olumsuz
yonlerine maruz kalmamak icin cogu zaman
iradi olmakla birlikte bazi durumlarda zorun-
lu olarak bagvurdugu, devlet yargisini ikame
etmeyip onu tamamlayan, taraflarin uyus-
mazlik surecine katilimini saglayan, taraflar
etkin fakat kural olarak baglayici olmayan bir
¢6zume ulagstiran, yargilama surecidisinda ya
da yargilama sureci icinde bagvurulabilen ve
hukuk duzenince kabul gérebilecek her turlt
yoéntemdir"®.

C. Alternatif Uyusmazlik C6-
ziimiinin Tarihi Gelisimi

Alternatif uyusmazlik ¢6zumunan tarihi in-
celendiginde bu yontemler tarih boyunca
farkli uygarliklar tarafindan kullanilmistir. Bu
yontemler gunumuze kadar yeni sebeplere
dayandirlarak kurumsallasmis ve eski yon-
temler ginimuzun ihtiyaclarina gore sekil-
lendirilerek etkin ve kurumsal bir 6zellige
sahip olmustur. Alternatif uyusmazlik c6zim
yollari profesyonel anlamda Anglo-Sakson
kokenli bir kurum olarak ortaya ¢ikmis ve
ozellikle kuresellesmenin etkisiyle Kita Av-
rupasi Ulkelerinde de hizla yayilmaya uygu-
lama alani bulmaya baslamistir’. “Amerika
Birlesik Devletleri’'nde alternatif uyusmazlik
¢6zum yollarinin yasalasma sureci 1990 yiI-
linda baslamistir. 1992 yilinda ise Amerikan
Barolar Birligi uyusmazlik ¢6zam yollarini
yaymak amaciyla 6zel bir bolum kurmustur.
1998 yilinda Alternatif Uyusmazlik Co6zim
Yollan Kanunu’nun kabultyle her bir federal
bélge mahkemesine kendi alternatif uyus-
mazlik ¢éztim yollar programlarini olusturma
yetkisi verilmis ve boylece alternatif uyusmaz-
lik ¢6zum yollarinin kurumsallasmasi tamam-
lanarak alternatif uyusmazlik ¢ézam yollan
federal hukuk politikasi haline getirilmistir.
1999 yilina gelindiginde alternatif uyusmazlik
¢6zam yollaninin etik kurallan olusturulmaya
baslanmis ve Teksas Eyalet Mahkemesi‘nce
alternatif uyusmazlik ¢6ztam yollarinin etik il-
keleri kabul edilmistir. Avrupa’da Avrupa Kon-
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taken recommendations on the development
of alternative dispute resolution methods and
mediation in criminal law, administrative law
andin general in private law as a whole. Stud-
ies on alternative dispute resolution methods
have also been carried out in the European
Union. The Green Paper on alternative dis-
pute resolution methods was prepared by the
European Commission in 2002. It can be said
that the aim of the Green Paper is to provide
a broad-based consultation on some legal is-
sues related to ADR (Alternative Dispute Res-
olution) in civiland commercial law disputes.
Again, a proposal for a directive on mediation
in the resolution of private law disputes was
prepared by the European Commission in
2004 and presented to the European Parlia-
ment”e,

D. Features Of Alternative
Dispute Resolution

The features of alternative dispute resolution
can be explained in 4 articles. The first of
these, the principle of voluntariness, means
that the parties can choose alternative ways
in any dispute that may arise as a result of
an agreement they will make before or after
the dispute has arisen. Although the case of
choosing alternative dispute resolutions is
on a voluntary basis, it may also appear as
a legal obligation in some cases. In cases
where alternative dispute resolution is either
compulsory or optional, if it fails, the relevant
dispute may be resolved through litigation.
In addition to all these, the parties have the
opportunity to choose the alternative way to
be applied in the settlement of the dispute.

Another and one of the most important fea-
tures are the implementation of the principle
of confidentiality. Contrary to state courts,
confidentiality, which is one of the most im-
portant features offered to parties by alterna-
tive dispute resolutions, is often seen as the
most important reason for resorting to this
method. In accordance with the principle of
confidentiality, all kinds of statements, doc-
uments and confessions submitted by the
parties during the resolution process are kept
confidential. Even if this dispute is the sub-
ject of the lawsuit, the aforementioned confi-
dentiality also manifestsiitself in the litigation
process. With this assurance, a more open
and sincere solution process is formed. The
said confidentiality binds not only the parties
to the dispute but also the participants, and
this situation encourages the parties to prefer
the alternative dispute method. The principle

seyi Bakanlar Komitesi ceza hukukunda, idare
hukukunda ve genel olarak 6zel hukukun ta-
maminda alternatif uyusmazlik ¢6ztm yollarr-
ninve arabuluculugun gelistirilmesiyéninde
tavsiye kararlari almigtir. Avrupa Birligi'nde de
alternatif uyusmazlik ¢6zum yollar tGzerinde
calismalar yapilmigtir. Avrupa Komisyonu ta-
rafindan 2002 yilinda alternatif uyusmazlik
¢6zum yollanna iliskin olarak Yesil Kitap ha-
zirlanmusgtir. Yesil Kitap’in amacinin, medeni
hukuk ve ticaret hukuku uyusmazliklarinda
ADR (Alternative Dispute Resolution) ile ilgili
bazi hukuki konularda, genis tabanli bir isti-
sare yapmak oldugu séylenebilir. Yine Avru-
pa Komisyonu’nca 2004 yilinda 6zel hukuk
uyusmazliklarinin ¢ézimunde arabuluculuk
hakkinda biryonerge teklifi hazirlanmig ve Av-
rupa Parlamentosu’na sunulmustur”®.

D. Alternatif Uyusmazlik Co-
zamiiniin Ozellikleri

Alternatif uyusmazlik coztmlerinin 6zellikleri
4 maddede aciklanabilmektedir. Bunlardan
ilki olan gonalluluk esasi, taraflarin uyusmaz-
lik ©ncesinde veya uyusmazlik ¢iktiktan sonra
yapacaklari bir anlagsma sonucu olusabilecek
herhangi bir uyusmazlikta alternatif yollan
tercih edebilmeleri anlamina gelmektedir.
Alternatif uyusmazlik yollarini tercih etme hali
her ne kadar gonulluluk esasina baglanmig
olsa da bazi durumlarda kanuni bir zorunlu-
luk olarak da karsimiza ¢ikabilmektedir. Alter-
natif uyusmazlik cozamunuan gerek mecburi
gerek ihtiyari oldugu durumlarda basarisiz-
lik ile sonuclanmasi halinde ilgili uyusmazlik
dava yolunda ¢6zulebilecektir. TUm bunlara
ek olarak taraflarin uyusmazligin c6zimunde
uygulanacak alternatif yolu segcme imkanlar
bulunmaktadir.

Bir diger ve en 6nemli 6zelliklerden biri ise
gizlilik esasinin uygulanmasidir. Devlet mah-
kemelerinin tam aksine alternatif uyusmaz-
lik yollarinin taraflara sundugu en 6nemli
ozelliklerden biri olan gizlilik cogu zaman
bu ydnteme basvurmanin en énemli sebebi
olarak gorulmektedir. Gizlilik esasi uyarinca
¢6zUm sureci boyunca taraflar tarafindan su-
nulan her turlt beyan, belge ve ikrarlar gizli
tutulmaktadir. Bu uyusmazlik davaya konu
olsa dahi s6z edilen gizlilik dava surecinde
de kendini géstermektedir. Bu guvencenin
verilmesiyle beraber daha ac¢ik ve samimi bir
¢6zum sureci olugsmaktadir. S6z konusu gizli-
lik sadece uyusmazligin taraflarini degil ayni
zamanda katilanlarn da baglamaktadir ve bu
durum alternatif uyusmazlik yonteminin ter-
cih edilmesinde taraflarn tesvik niteligindedir.

of confidentiality can be ignored by mutual
agreement of the parties.

While party dominance and flexibility are
another important feature of alternative dis-
pute resolution, since it aims not to carry the
complex procedures involved in the trial, it
gives the parties a wide authority over the
method to resolve the dispute. As long as the
parties deem necessary, they can decide that
the third party will intervene in the dispute
and participate effectively in the resolution
process.

Finally, the fact that some alternative dispute
resolutions are not binding and therefore the
decision to be taken at the end of the dispute
process remains only as a recommendation,
gives the parties the opportunity to imple-
ment the decision taken in line with their
wishes. On the other hand, the parties can
decide that the decision made as a result of
their agreement is binding. However, they
should not force the other party to do so. At
the end of the dispute resolution methods,
it is understood that it does not constitute
a final judgment since the dispute can be
brought to the litigation in any way.

E. Advantages And Disadvan-
tages Of Alternative Dispute
Methods

“Inthe doctrine, alternative dispute resolution
is explained on the basis of 4 C’s. These are
consensus, continuity, control and confiden-
tiality”®. Continuity is defined as the parties’
continuing connection without degradation,
while consensus is defined as the parties’ par-
ticipation in the settlement process and their
will as a crucial component. Confidentiality is
the process of resolving a disagreement out-
side of the public eye, whereas control is the
process moving forward in accordance with
the needs and desires of the parties.

The most important factors in choosing al-
ternative dispute resolution methods are the
earning of money and time. When compared
to traditional litigation, these procedures set-
tle disputes significantly faster, and the likeli-
hood of using expert witnesses is decreased
because the disagreement is decided by a
committee of experts in the area of dispute.
The decision reached as an outcome of the
conflict will be more voluntarily complied
with if the parties actively participate in its
settlement, increasing its binding nature.
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Gizlilik esasi taraflarin karsiliklianlagmalariyla
g6z ardi edilebilmektedir.

Taraf hakimiyeti ve esneklik, alternatif uyus-
mazlik ¢ézumunun bir diger d6nemli 6zelligi
olmakla beraber yargilamada yer alan karma-
sik usulleri bunyelerinde tasimamay1 hedefle-
diginden taraflara uyusmazligi cozecek olan
yontem uzerinde genis bir yetki tanimaktadir.
Taraflar gerekli gérdukleri surece uyusmaz-
liga tguncu kisinin mudahale etmesini ka-
rarlastinp ¢c6zum surecine etkin bir bicimde
katilabilmektedir.

Son olarak bazi alternatif uyusmazlik ¢6-
zamlerinin baglayici olmamasi ve dolayi-
siyla uyusmazlik sureci sonunda alinacak
kararin sadece bir tavsiye olarak kalmasi
taraflara istekleri dogrultusunda alinan ka-
rari hayata gecirme imkani vermektedir.
Buna karsin taraflar anlagsmalari sonucunda
verilen kararin baglayici olmasini kararlas-
tirabilmektedir. Ancak bunu yaparken kar-
sl tarafi zorlamasi s6z konusu olmamalidir.
Uyusmazlik ¢6zum yoéntemlerinin sonunda
s6z edilen uyusmazlik her sekilde dava yo-
luna tasinabildiginden kesin hakum tegkil
etmedigi anlasilmaktadir.

E. Alternatif Uyusmazlik
Yontemlerinin Avantajlari Ve
Dezavantajlari

“Doktrinde alternatif uyusmazlik c6zimu 4 C
esaslyla aciklanmaktadir. Bunlar consensus
(fikir birligi), continuity (sureklilik), control
(kontrol) ve confidentiality dir (gizlilik)"°. Ta-
raflarin ¢6zum surecinin bir pargasi olmasi
ve iradelerinin esasli bir unsur olmasi con-
sensus, taraflarin saregelen iligkisinin bo-
zulmadan devam etmesi continuity, strecin
taraflarin talep ve istekleri dogrultusunda
ilerlemesi control ve uyusmazligin toplumun
bilgisinden uzak bir sekilde ¢ozulmesi confi-
dentiality olarak nitelendirilmektedir.

Alternatif uyusmazlik cézum yollarinin tercih
edilmesindeki en buyuk etkenler para ve za-
mandan ciddi sekilde kar elde edilmesidir.
Bu yontemler geleneksel dava yoluna oranla
hem ¢ok daha kisa surede ¢6zulmekte hem
de uyusmazligin alaninda uzman kisilerden
olusan bir mahkemede ¢6zumlenmesi bilir-
kisiye bagvurma oranini azaltmaktadir. Ta-
raflarin aktif bir bicimde ¢6zume katilmasi
uyusmazlik sonucunda verilen karara géonul-
LU olarak uymayi ve dolayisiyla verilen kara-
ra baglayiciigr arttiracaktir. Alternatif klasik

MAKALELER

DiPNOT

8 Maujgan Karyagdi/ ithami Oz-
tark, Vergive Sermaye Piyasasi Huku-
kunda Alternatif Uyusmazlik Cozumu,
istanbul, 2009, s. 8.

9 M. Kamil Yildirim, “ihtilaflarin
Mahkeme Disi Usullerle Cozulmesi
Hakkinda”, in: Prof. Dr. Yavuz Alan-
goya igin Armagan, Istanbul, 2007,
s. 349.

2024 SUMMER



ARTICLES

PART 9

FOOTNOTE

10 Suaha Tannver, Hukuk Uyusma-
zliklan Baglaminda Alternatif Uyusma-
zlik Gozum Yollan ve Ozellikle Arabu-
luculuk, TBB Dergisi, Iss. 64, 2006, p.
151-177.

11 Ziynet Seldag Ceylan, “Tah-
kim ve Hakem Sozlesmeleri”, Turkiye
Noterler Birligi Hukuk Dergisi, Iss. 107
istanbul, 2000, p. 70-71.

GS| ARTICLETTER

BUILD-OPERATE-TRANSFER MODEL AND ALTERNATIVE

DISPUTE RESOLUTION METHODS

The alternative offers a less adversarial en-
vironment compared to the classical litiga-
tion procedure. This situation will especial-
ly contribute positively to the continuity of
commercial relations, the development of
relations in a constructive system will keep
the relations between the parties tighter, on
the contrary to the combative environment
of the traditional litigation.

The most effective reason for the parties to
choose alternative dispute methods is confi-
dentiality. When it comes to family business-
es and commercial matters, the parties prior-
itize confidentiality in order not to damage
their reputations. Contrary to the traditional
litigation, offering the parties a privacy area
that they can decide on themselves allows
both parties to be involved in a more open
trial process and both parties win.

Alternative dispute resolutions have their
advantages as well as disadvantages. First
of all, since these methods depend on the
wishes and active participation of the parties,
the unwillingness of one party leads to mali-
cious uses such as prolonging the process.
If there is a situation where that both parties
are not financially equivalent to each other,
it becomes difficult to satisfy both parties in
the negotiation process. Such a situation un-
dermines the goal of “satisfactory solution”.

In addition to all these, breaking with the
traditional way, not applying to state courts,
in short, going out of the ordinary can cre-
ate distrust for the parties. The loss of trust
in alternative dispute methods, in which the
parties take an active role and where flexibil-

dava yolunda gerceklestirilen yargilama ile
karsilastinldiginda daha az mucadeleci bir
ortam sunmaktadir. Bu durum 6zellikle ticari
iliskilerin surekliligine olumlu katkida buluna-
caktir, iliskilerin yapici bir sistemde ilerlemesi
taraflar arasindaki iligkileri geleneksel dava
yolunun mucadeleci ortaminin tam aksine
daha siki tutacaktir.

Taraflarin alternatif uyusmazlik yontemleri-
ni secmelerindeki en etkili sebep gizliliktir.
Konu aile sirketleri ve ticari meseleler oldu-
gunda taraflar itibarlarina zarar gelmemesi
amaciyla gizliligi 6n planda tutmaktadir.
Geleneksel dava yolunun aksine taraflara
kendilerinin kararlastirabilecekleri bir mah-
remiyet alani sunmak hem taraflarin daha
acik bir yargilama surecine dahil olmalarina
hem de iki tarafin da kazanmasina olanak
saglamaktadir.

Alternatif uyusmazlik yollarinin tam bu sayi-
lan avantajlarinin yani sira dezavantajlari da
bulunmaktadir. Oncelikle bu yontemler taraf-
larin istekleri ve aktif katilimlarina bagli oldu-
gundan bir tarafin istekli olmamasi durumu
surecin uzamasi gibi kotu niyetli kullanimlara
yol agmaktadir. Her iki tarafin da maddi ola-
rak birbirine denk olmamasi muzakere sure-
cinde iki tarafi da memnun etmeyi zorlastir-
maktadir. Boyle bir durum ise “tatmin edici
¢6zum” hedefine halel getirmektedir.

Butun bunlara ilaveten geleneksel yoldan
kopmak, devlet mahkemelerine basvurma-
mak kisacasi alisilmisin disina ¢cikmak taraflar
icin guvensizlik olusturabilir. Taraflarin aktif
olarak rol aldigi ve esnekligin hakim oldugu
alternatif uyusmazlik yontemlerine gave-

ity is dominant, will significantly reduce the
demand for these ways. The inadequacy of
the third parties that will contribute to the
dispute resolution in terms of professional
expertise, impartiality, independence and
confidentiality will cause the alternative dis-
pute resolution to not have the expected ef-
fects. Another problem arises from the lack
of decision unity. It is possible that different
decisions will be made regarding similar
cases, since the decisions that emerged as a
result of the conflict cannot have the quality
of case law. Therefore, this state of ignorance
will create a disadvantage for the parties in
applying to alternative dispute resolutions.

F. Types Of Alternative Dis-
pute Resolution

1. Generally

Although methods such as negotiation, me-
diation, conciliation and arbitration come
to mind when alternative solutions are
mentioned, alternative dispute resolution
methods are not limited to these. Mixed
alternative dispute resolution methods are
formed when the above-mentioned meth-
ods change the purposes of the parties or
the nature of the dispute, or even a combi-
nation of several of them. For example; Me-
diation+Arbitration: It is possible to create
secondary solutions such as the Med-Arb
(mediation+arbitration) method. Apart from
all these, the parties to the dispute can cre-
ate alternative dispute resolution methods
other than negotiation, mediation, concilia-
tion and arbitration with combining one or
more of these methods™.

2. Classification

With the changes made on the existing al-
ternative dispute methods, the boundaries
of the concepts can change continuously.
Therefore, when it comes to the classification
of these concepts, the first of the distinctions
is the distinction between primary and mixed
(secondary) methods™". When it comes to al-
ternative ways of dispute such as mediation,
arbitration, negotiation and conciliation, the
first methods that come to mind are the pri-
mary ones. Secondary methods, on the other
hand, are formed by changing the shape of
the primary methods listed above and gain-
ing a new form. Examples of these methods
are serial jury trials, impartial preliminary as-
sessment, and short hearings.

YAP-ISLET-DEVRET MODELI VE ALTERNATIF
UYUSMAZLIK COZUM YONTEMLERI

nin sarsilmasi bu yollara olan talebi 6nemli
olcude azaltacaktir. Uyusmazlik ¢6zimune
katki saglayacak ucuncu kisilerin mesleki
uzmanlik, tarafsizlik, bagimsizlik ve gizlilik
noktasinda yetersiz olmalari alternatif uyus-
mazlik ¢ézumunun kendisinden beklenen
etkileridogurmamasina sebebiyet verecektir.
Bir diger problem ise karar birliginin bulun-
mayisindan kaynaklanmaktadir. Uyusmazlik
sonucunda ortaya ¢ikan kararlar i¢tihat niteli-
gine sahip olamayacagindan benzer davalar
ile ilgili farkli kararlar verilmesi olasidir. Dola-
yisiyla bu bilinmezlik durumu taraflar agisin-
dan alternatif uyusmazlik yollarina basvuru-
da dezavantaj yaratacaktir.

F. Alternatif Uyusmazlik Co-
ziim Yolu Tiirleri

1. Genel Anlamda

Alternatif ¢6zum yollari denildiginde her
ne kadar akla muzakere, arabuluculuk, uz-
lastirma ve tahkim gibi yontemler gelse de
aslinda alternatif uyusmazlik ¢6zam yollari
bunlardan ibaret degildir. Yukarida sayilan
yontemlerin taraflarin amaclarinda veya
uyusmazlik niteliklerinde bir degisiklik ol-
masilyla hatta birkacinin bir araya gelmesiyle
karma alternatif uyusmazlik ¢ézum yollari
olusmaktadir. Ornegin; Arabulucuk+Tahkim:
Med-Arb (mediation+arbitration) ydnteminin
olugsmasi gibi ikincil 6zellikli ¢6zum yollar
olusmasi mamkundur. Tum bunlarin disinda
uyusmazligin taraflart muzakere, arabulucu-
luk, uzlastirma ve tahkim yontemlerinin biri
veya birkacini bir araya getirmeden bunlar di-
sinda da bagka alternatif uyusmazlik ¢6zim
yontemleri olusturabilirler™.

2. Siniflandirilmasi

Mevcut alternatif uyusmazlik yontemleri Uze-
rinde yapilan degisikliklerle kavramlarin si-
nirlan surekli olarak degisebilmektedir. Dola-
yisiyla konu bu kavramlarin siniflandirilmasi
oldugunda ayrimlardan ilki, birincil ve karma
(ikincil) yontemler ayrimidir'. Arabuluculuk,
tahkim, muzakere ve uzlastirma gibi alternatif
uyusmazlik yollari denildiginde aklailk gelen
yontemler birincil olanlardir. ikincil yontem-
ler ise yukarida sayilan birincil yontemlerin
sekil degistirerek yeni bir bigim kazanmasiy-
la olusmaktadir. Bu ydntemlere 6rnek olarak
da seri juri yargilamasi, tarafsiz 6n degerlen-
dirme ve kisa durusma verilebilir.
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G. Alternative Dispute Reso-
lutions

1. Negotiation

The negotiation, which is highly demanded
abroad, unfortunately cannot find much ap-
plication in our country. According to Ziya
Akinci; “Negotiation is the communication
carried out directly by the parties or through
the parties’ lawyers, without the intervention
of an impartial third party, in order to reach a
common decision on the resolution of a dis-
pute. Negotiation is a way in which the parties
can patrticipate in accordance with their own
will and wishes, and play a role in the resolu-
tion of the dispute without the intervention of
athird party. The aim here is not to refute the
opinion of the other party, but to reveal the
problem more clearly and to reach a solution
that can be accepted by both patrties, consid-
ering mutual interests”’2. In this method, law-
yers can act as placeholders for the parties
during the resolution process, as well as the
parties may perform the dispute resolution
without resorting to a placeholder. Another
important point to be noted in this regard is
that the principle of confidentiality also man-
ifests itself in the negotiation. Statements,
documents and confessions put forward
during the resolution process of the dispute
will not be used as evidence in the lawsuit
that may occur later.

There are two different types of negotiation.
The first of these is competitive negotiation,
while the other is collaborative and solution
negotiation. When looking at the meanings
of the words, the way the negotiation types
work is clearly visible, but to summarize;
During competitive negotiation, the parties
put theircommon interests aside and see ne-
gotiation as a battle to be won. On the other
hand, in the collaborative and solution-ori-
ented negotiation method, the parties mu-
tually renounce their wishes by considering
their common gains.

2. Mediation

The method of resolving the resulting dis-
pute through a third party is called media-
tion. It is among the most frequently used
and the first dispute resolution methods in
our country. Parties, who start the resolution
of the dispute at the mediation stage, can
then take the same dispute to the court or
arbitration. Although mediation is based

G. Alternatif Uyusmazlik Co-
zim Yollari

1. Muzakere

Yurtdisinda fazlasiyla talep goéren muzake-
re ne yazik ki ulkemizde fazlaca uygulama
alani bulamamaktadir. Ziya Akinci'ya gore;
“Mdzakere, bir uyusmazligin ¢é6zami ko-
nusunda ortak bir karara ulasmak icin araya
tarafsiz bir iguncu kisi girmeden dogrudan
taraflarca veya taraflarin avukatlari araciligiy-
la yarutalen iletisimdir. Muzakere; taraflarin
kendiiradelerive istekleri dogrultusunda ka-
tilabilecekleri, araya uctincu kisi girmeden
uyusmazligin ¢ézumunde bizzat rol oyna-
yacagdi bir yoldur. Burada amac diger tarafin
fikrini cardtmek degil, problemin daha acgik
ortaya konmasini saglamak ve karsilikli men-
faatleri dikkate alarak, her iki tarafin da kabul
edebilecedi bir céziime ulasabilmektir”’2. Bu
yontemde avukatlar ¢6zum surecinde taraf-
lara vekillik yapabilecedi gibi taraflar uyus-
mazlik ¢ézumunu vekile bagvurmadan da
gerceklestirebilirler. Bu konuda belirtilmesi
gereken bir diger 6nemli husus ise gizlilik
esasinin kendini muzakerede de gosterme-
sidir. Uyusmazligin ¢6zam sureci boyunca
ileri surulen beyan, belge ve ikrarlar daha
sonrasinda olusabilecek dava yolunda delil
olarak kullanilamayacaktir.

Muzakerenin iki farkli tara bulunmaktadir.
Bunlarin ilki rekabet¢i muzakere iken digeri
isbirlik¢i ve ¢ozumcu muzakeredir. Kelimele-
rin anlamlarina bakildiginda muzakere turle-
rinin isleyis bicimi agik¢ca gézukse de Ozetle-
mek gerekirse; rekabet¢i muzakere sirasinda
taraflar ortak yararlarini bir kenara birakip
muzakereyi kazanilmasi gereken bir savas
olarak gormektedirler. Buna karsin igbirlikgi
ve ¢6zUmcu muzakere yonteminde taraflar
ortak kazanclarini dusuanerek karsilikl bir se-
kilde isteklerinden feragat etmektedir.

2. Arabuluculuk

Ortaya ¢ikan uyusmazligin tgtncu bir kisi
araciligiyla ¢6zume kavusturulma yontemine
arabuluculuk denilmektedir. Ulkemizde de
en sik kullanilan ve akla ilk gelen uyusmazlik
¢6zum yodntemlerinin arasinda gelmektedir.
Uyusmazligin ¢6zumune arabuluculuk asa-
masinda baslayan taraflar devaminda ayni
uyusmazligi mahkeme veya tahkime tasi-

on voluntary participation, for example in
Turkish Law, application to mediation is
accepted as mandatory before applying to
the court. The parties can withdraw from the
mediation process at any time. During the
mediation, the parties can determine the
principles and the principle of confidenti-
ality shows itself here as well. The process
will be kept confidential and the statements
and documents in this process will not be
used as evidence at the court stage. Unless
otherwise agreed, the parties comply with
this principle. Unlike negotiation, an impar-
tial third party plays a role in the resolution
of the dispute in the mediation process, but
the third party’s powers are limited, and it
plays the role of helping the parties in the
resolution of the dispute.

3. Reconciliation

In reconciliation, as in mediation, the dispute
is resolved by an impartial third party, and
these two methods are often interchange-
able. The aim is to reach a common solution
by fulfilling the wishes of both parties, but
the only feature that distinguishes concili-
ation from mediation is that the conciliator
produces a solution in favor of both parties.
The conciliator, who plays a more active role
from the parties and is at the center in the
resolution of the conflict, is the person who
will make the most effort to reach a solution,
keep the communication tight, identify the
problems and produce effective solutions.

The application to reconciliation is made by
the referral of the courts or by mutual agree-
ment of the parties in the cases stipulated by
the law. In cases where it is stipulated as a
prerequisite to resort to reconciliation before
applying to local courts under the law, the
parties must first resort to mediation. Other-
wise, the case will be rejected due to non-ful-
fillment of the case requirement’s.

The solution proposals put forward by the
conciliator can be arranged according to
the wishes and desires of the parties, and
the conciliator can request additional docu-
ments from the parties at any time. As with
other resolution methods, confidentiality is
at the forefront in this method, unless the par-
ties agree otherwise. The suggestions given
by the conciliator are not binding, and even
if the parties sign this solution, the ways of
applying to the court remain open.

YAP-ISLET-DEVRET MODELI VE ALTERNATIF
UYUSMAZLIK COZUM YONTEMLERI

yabilmektedir. Arabuluculuk her ne kadar
gonullu katilimi esas alsa da 6rnegin Turk
Hukuku’nda hukukun bazi alanlarinda mah-
kemeye basvurudan 6nce arabuluculuga
basvuru zorunlu olarak kabul gérmektedir.
Taraflar istedikleri zaman arabuluculuk su-
recinden cekilebileceklerdir. Arabuluculuk
esnasinda taraflar esaslari belirleyebilecegi
gibi gizlilik prensibi kendini burada da gos-
termektedir. Surec gizli tutulup bu surecteki
beyanlar ve belgeler mahkeme asamasinda
delil olarak kullanilmayacaktir. Aksi kararlas-
tinlmadigr muddetge taraflar bu ilkeye uyum
saglamaktadir. Muzakereden farkli olarak
arabuluculuk surecinde tarafsiz tguncu kisi
uyusmazligin ¢ézumunde rol oynamaktadir
ancak s6z konusu uguncu kisinin yetkileri
siniridir, uyusmazlgin ¢ézumande taraflara
yardimci olma rolanu Ustlenmektedir.

3. Uzlastirma

Uzlastirma da arabuluculukta oldugu gibi
uyusmazlik tarafsiz tguncu kisi tarafindan
¢ozumlenmektedir ve bu iki yontem ¢ogun-
lukla birbirinin yerine gegcmektedir. Amag iki
tarafin da isteklerini yerine getirerek ortak bir
¢ozume ulagsmaktir ancak uzlastirmayi arabu-
luculuktan ayiran yegane 6zellik uzlastirici-
nin iki tarafin da lehine olacak sekilde ¢c6zim
yolu tretmesidir. Taraflardan daha etkin bir
rol oynayan ve uyusmazligin ¢ézumunde
merkezde bulunan uzlastirici c6zame ulas-
mak adina en ¢cok ¢caba harcayacak, iletigimi
siki tutacak ve sorunlari belirleyip efektif co-
zumler uretecek kisidir.

Uzlastirma yoluna basvuru, kanunun éngor-
dugu hallerde mahkemelerin sevkiyle veya
taraflarin karsilikli olarak uzlasmada anlasma-
lariyla olmaktadir. Kanun kapsaminda yerel
mahkemelere basvurudan 6nce uzlastirmaya
basvurulmasinin 6n sart olarak 6ngoruldugu
durumlarda taraflarin éncelikle uzlastirma yo-
luna basvurmasi gerekmektedir. Aksi durum-
da dava, dava sartinin yerine getirilmemesi
sebebiyle reddedilecektirs.

Uzlastinci tarafindan 6ne suralen ¢6zim
Onerileri taraflarin istek ve arzularina gore
duzenlenebilmekte ayrica uzlastirici istedigi
zamanlarda taraflardan ek belge talebinde
bulunabilmektedir. Diger ¢c6zim ydntemle-
rinde oldugu gibi taraflar aksini kararlastir-
madiklari strece bu yontemde de gizlilik 6n
plandadir. Uzlastiricinin verdigi dneriler bag-
layici nitelikte olmayip taraflar bu ¢ozamun
altina imza atsa dahi mahkemeye bagvuru
yollarn agik kalmaktadir.
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4. Arbitration

Arbitration, which has been a popular al-
ternative conflict resolution tool for many
years, particularly among businesspeople,
is increasingly chosen over local courts due
to time and cost considerations. Arbitration
is one of the most applied methods in the
Build-Operate-Transfer model, and this arti-
cle will examine arbitration in detail.

H. General Principles Of Arbi-
tration And National Arbitra-
tion In Turkish Law

1. Compulsary and Voluntary
Arbitraiton

The form of arbitration that is required by
law and the parties have no participation
in its implementation is termed compulsory
arbitration. Compulsory arbitration is an ex-
ception and in which cases the arbitration is
compulsory is regulated by the provisions of
the special law. The parties cannot apply to
state courts in matters and cases that belong
to compulsory arbitration™. If the arbitration
procedure to be applied in disputes within
the scope of compulsory arbitration is not
specified, the provisions of the Code of Civil
Procedure regarding voluntary arbitration
will find application by analogy. As an exam-
ple of compulsory arbitration can be listed
in Turkish Law are Law 3533 on Settlement
of Disputes Between Public Institutions by
Compulsory Arbitration™, Turkish Football
Federation Dispute Resolution Board and
Arbitration Board.

4. Tahkim

Uzun yillar boyu 6zellikle ticaret ile ugra-
san kisiler bazinda fazlasiyla kullanilan bir
alternatif uyusmazlik yolu olan tahkim gu-
numuzde yerel mahkemelerin stre, masraf
vb. dezavantajlarindan kaginmak igin tercih
edilmektedir. Yap-islet-Devret modelinde de
en ¢cok uygulanan yontemlerden biri tahkim
oldugundan bu makalede tahkim detaylan-
dirilarak incelenecektir.

H. Tahkimin Genel Esaslari Ve
Turk Hukukunda Milli Tahkim

1. Mecburi Tahkim ve ihtiyari
Tahkim

Kanunun zorunlu olarak 6ngérdugu ve ta-
raflarin uygulanmasinda higbir rola bulun-
madigindan re'sen gozetilen tahkim turane
mecburi tahkim denilmektedir. Mecburi
tahkim istisnadir ve tahkimin hangi hallerde
mecburi oldugu 6zel kanun hukumleriyle
duzenlenmistir. Taraflar mecburi tahkime ait
olan is ve davalarda devlet mahkemelerine
basvuramazlar'. Mecburi tahkim kapsamina
giren uyusmazliklarda uygulanacak tahkim
usult belirtilmedigi takdirde, Hukuk Usult
Muhakemeleri Kanunu’nun ihtiyari tahkime
iliskin hukumleri kiyasen uygulama alani bu-
lacaktir. Turk Hukukunda yer alan mecburi
tahkime 6rnek olarak 3533 Kamu Kuruluslari
Arasindaki Uyusmazliklarin Mecburi Tahkim
Yolu ile C6zumlenmesi Kanunu'®, Turkiye
Futbol Federasyonu Uyusmazlik C6zum Ku-
rulu ve Tahkim Kurulu verilebilir.

On the other hand, in cases where the law
does not provide for arbitration, resorting to
arbitration is called voluntary arbitration. Al-
though the parties are not obliged to apply
in voluntary arbitration, the parties can resort
to traditional legal remedies for the resolu-
tion of the dispute or they can appoint an
impartial third party to resolve the dispute.
When we look at Turkish Law, we see that
discretionary arbitration is regulated within
the Code of Civil Procedure, but the regula-
tions are not limited to this law, but are also
regulated by special laws.

2. Ad Hoc Arbitration and Institu-
tional Arbitration

Ad hoc arbitration is a type of arbitration in
which the parties act freely to resolve the
dispute, whereas institutional arbitration
is a type of arbitration in which a specific
institution moves the resolution process
forward in line with its regulations. The
purpose of the parties to act freely; The ar-
bitrators of the parties can act according to
their own wishes in choosing the method
to be applied in the settlement of the dis-
pute and the place where the settlement
will be carried out. As a matter of fact, if the
arbitration procedure has not been deter-
mined, the arbitrators will determine the
procedure to be applied. The benefit of ad
hoc arbitration is that the parties can act
flexibly and that it is less costly in terms of
fees to be paid to the institution than insti-
tutional arbitration.

On the other hand, there is no need for the
parties to determine the rules, since the
rules that already exist in institutional arbi-
tration are to be respected. Predetermined
procedures and rules give more confidence
to the parties, thus ensuring that institution-
al arbitration is more likely to be preferred.
These institutions provide administrative
control not only in the appointment of an
arbitrator to the dispute, but also in the en-
tire resolution process. Arbitrators do not
work continuously in the institution, and
in every application made by the parties,
an arbitrator authorized to resolve the dis-
pute is appointed. Although not every ar-
bitration institution is the same, the parties
should conduct a comprehensive research
on the institution to which they will apply.
In addition to the advantages of institution-
al arbitration, it has disadvantages such as
being costly and taking a long time due to
formality.

YAP-ISLET-DEVRET MODELI VE ALTERNATIF
UYUSMAZLIK COZUM YONTEMLERI

Buna karsin kanunun tahkimi 6ngérmedigi
durumlarda tahkime basvurulmasi ihtiyari
tahkime girmektedir. ihtiyari tahkimde ta-
raflarin basvurma zorunlulugu olmamakla
beraber, taraflar uyusmazligin ¢6zumu aci-
sindan geleneksel yargi yoluna basvurabilir-
ler veya tarafsiz tguncu kisiyi uyusmazligin
¢OzUmMU igin atayabilirler. Turk Hukuku'na
bakildiginda ihtiyari tahkimin Hukuk Muha-
kemeleri Kanunu icerisinde duzenlendigini
gormekteyiz ancak duzenlemeler bu kanun-
la sinirlt kalmamisg, 6zel kanunlarla da duzen-
lenmisgtir.

2. Ad Hoc Tahkim ve Kurumsal
Tahkim

Ad hoc tahkim taraflarin uyusmazligin ¢ozu-
munde serbest bir sekilde hareket ettikleri,
kurumsal tahkim ise belli bir kurumun usulu-
ne uygun ¢oézum surecinin ilerletildigi tahkim
bicimidir. Taraflarin serbest sekilde hareket
etmelerinden maksat; taraflarin hakemle-
ri, uyusmazligin ¢é6zamunde uygulanacak
usult ve ¢ozumun gerceklestirilecedi yeri
secme konusunda kendi istekleri dogrul-
tusunda hareket edebilmeleridir. Nitekim
tahkim usulu belirlenmediyse hakemler uy-
gulanacak usulu belirleyeceklerdir. Ad hoc
tahkimin yarari taraflarin esnek hareket ede-
bilmesinin yani sira kurumsal tahkime gore
kuruma 6denecek harglar bakimindan daha
az masrafli olmasidir.

Ote yandan kurumsal tahkimde halihazirda
var olan kurallara riayet edilmesi s6z konusu
oldugundan, taraflarn kurallan belirlemesi-
ne ihtiyag yoktur. Onceden belirlenmis olan
usul ve kurallar taraflara daha ¢ok guiven ver-
mekte, dolayisiyla kurumsal tahkimin tercih
edilme olasiliginin daha yuksek olmasini
saglamaktadir. Bu kurumlar yalnizca uyus-
mazliga hakem atamada degil tum ¢6zim
sUrecinde idari denetim saglamaktadir. Ha-
kemler kurumda devamli gérev yapmamak-
ta, taraflarca yapilan her bagvuruda o uyus-
mazligi cdzmeye yetkili hakem atanmaktadir.
Her tahkim kurumu birbirinin aynisi olma-
makla beraber taraflar bagvuracaklari kurum
hakkinda kapsamli bir arastirma yapmalidir.
Kurumsal tahkimin avantajlari yaninda mas-
rafli olmasi ve resmiyet dolayisiyla uzun sur-
mesi gibi dezavantajlari bulunmaktadir.

MAKALELER
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14 ErolTurel, Tahkim Yargilamasive
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3. Single Stage Arbitration and

3. Tek Kademeli Tahkim ve iki

Two Stage Arbitration

If an application is made to the judiciary
against the decision of the arbitrators about
the dispute, this situation is called sin-
gle-stage arbitration. In two stage arbitration,
which has a special aspect of arbitration, an
application is made to a higher level within
the same institution against the decision of
the arbitrators about the dispute. The con-
ditions of application to state courts against
the decision of the higher authority are de-
termined according to the legal rules of the
countries. For example, while a single stage
arbitration method has been determined in
Turkish Law, two stage arbitration has been
adopted in Dutch Law.

4. Bilateral Arbitration and Multi-
lateral Arbitration

Inthe case, the parties are divided into two as
the defendant and the plaintiff, but it is possi-
ble that there may be more than one person
on both sides. Bilateral arbitration is the situ-
ation in which there is only one personinthe
position of the party applying for arbitration.
In multilateral arbitration, there is more than
one person in the position of party. Applica-
tion to multilateral arbitration is usually en-
countered in investment contracts and work
agreements because the responsibility of
performance rests on more than two peo-
ple. Applying to more than one arbitration
court in such disputes will cause extra costs,
delays and inconsistent decisions.

5. National Arbitration and Inter-

Kademeli Tahkim

Tahkim ¢6zumunde hakemlerin uyusmaz-
ik hakkinda verdikleri karar aleyhine yargi
yoluna muracaat ediliyorsa bu durum tek
kademeli tahkim olarak adlandirilmaktadir.
Tahkimin 6zel bir géranusu olan iki kade-
meli tahkimde ise hakemlerin uyusmazlik
hakkinda verdikleri karar aleyhine ayni ku-
rum icerisinde bir Ust seviyeye muracaat
edilmektedir. Ust merciinin verecegi karara
karsi devlet mahkemelerine basvuru sart-
lan ulkelerin kendi hukuk kurallarina gore
belirlenmektedir. Ornegin Turk Hukukunda
tek kademeli bir tahkim yolu belirlenmisken
Hollanda Hukukunda iki kademeli tahkim
benimsenmistir.

4. iki Tarafli Tahkim ve Cok Tarafli
Tahkim

Davada taraflar davali ve davaci olarak iki-
ye ayrilmaktadir ancak iki tarafta da birden
fazla kisinin bulunmasi mumkundur. iki ta-
rafli tahkim, tahkime basvuran taraf konu-
munda tek kisinin bulunmasi durumudur.
Cok tarafli tahkimde ise taraf konumunda
birden fazla kisi bulunmaktadir. Cok tarafli
tahkime basvuru genelde yatirm s6zlesme-
leri ve istisna akitlerinde kargimiza ¢ikmak-
tadir cinku ifa sorumlulugu ikiden fazla ki-
sinin Gzerindedir'®. Bu tur uyusmazliklarda
birden ¢ok tahkim mahkemesine basvurul-
masi ekstra masraf, gecikme ve birbiriyle
uyusmayan kararlara sebep olacaktir.

5. Milli Tahkim ve Milletlerarasi

national Commercial Arbitration

States have adopted different models when
it comes to national and international com-
mercial arbitration. For example, while Russia
adopts the UNCITRAL model ininternational
commercial arbitration, it includes different
legislation in national arbitration. This is also
the case for Turkey. The biggest difference
between national arbitration and interna-
tional commercial arbitration arises in the
enforcement and implementation of the de-
cision rendered as a result of the dispute. Na-
tional arbitration is a type of arbitration that is
within the boundaries of a certain legal sys-
tem due to the parties and the subject of the
dispute and is independent of the foreign le-
gal system. Accordingly, national arbitration
is controlled and regulated by the legal order
of the country to which it is affiliated.

Ticari Tahkim

Devletler milli tahkim ve milletlerarasi ticari
tahkim s6z konusu oldugunda farkli model-
leri benimsemistir. Ornegin Rusya milletle-
rarasi ticari tahkimde UNCITRAL modelini
benimserken milli tahkimde farkli mevzuata
yer vermektedir. Keza Turkiye icin de durum
bu sekildedir. Milli tahkim ve milletlerarasi ti-
cari tahkimin aralarindaki en buyuk fark uyus-
mazlik sonucu verilen kararin tenfizi ve uygu-
lanmasinda ortaya cikmaktadir. Milli tahkim
taraflar ve uyusmazlik konusu sebebiyle be-
lirli bir hukuk sistemi sinirlari icerisinde bulu-
nan ve yabanci hukuk sisteminden bagimsiz
olan tahkim taradar. Buna bagli olarak milli
tahkim bagli oldugu tlkenin hukuk dtzenin-
ce kontrol edilmekte ve duzenlemelere tabi
olmaktadir.

In order not to create confusion in practice,
the concept of international commercial ar-
bitration is used instead of international arbi-
tration, because the meaning of the concept
of arbitration is seen as a superior concept
that takes place in the resolution of interna-
tional disputes and falls within the scope of
international law. International commercial
arbitration is used for arbitrations that fall into
the field of private law in order to avoid any
confusion while interpreting the concept.

As can be understood from the foregoing,
national arbitration is bound to the legal sys-
tem of a particular country, while internation-
al commercial arbitration will not be bound
to the legal system of a particular country.

I1l. BUILT OPERATE
TRANSFER MODEL

A. Built - Operate - Transfer

The Build, Operate, Transfer ("BOT”) Model
is a technique that comes into being as a re-
sult of the privatization efforts of the facilities
under the management of public administra-
tions. ltisinstalled and funded by the private
sector and permits the transfer of the oper-
ating process to the administration once a
sufficient profit is made.This model, which
makes use of the budget resources in the pri-
vate sector and the knowledge/ experience
from the past, is the most prominent among
the public-private partnerships.

YAP-ISLET-DEVRET MODELI VE ALTERNATIF
UYUSMAZLIK COZUM YONTEMLERI

Uygulamada karisiklik yaratmamasi adina
milletlerarasi tahkim denilmesi yerine millet-
lerarasi ticari tahkim kavrami kullanilmakta
¢cunkud tahkim kavraminin anlami devletle-
rarasi uyusmazliklarin ¢ézumunde yer alan
ve milletlerarasi hukuk kapsamina giren bir
ust kavram olarak gorulmektedir. Kavram
anlamlandirilirken herhangi bir karisikliga
mahal vermemek adina 6zel hukuk alanina
giren tahkimler icin milletlerarasi ticari tah-
kim kullanilmaktadir.

Yukarida anlatilanlardan anlasilacagi Uze-
re milli tahkim belli bir ulkenin hukuk siste-
mine bagliyken milletlerarasi ticari tahkim
belli bir alkenin hukuk sistemine bagli ol-
mayacaktir.

I1l. YAP iSLET DEVRET
MODELIi

A.Yap - islet - Devret

Yap-islet-Devret ("YiD”) Modeli, kamu ida-
releri tarafindan yonetilen tesislerin 6zelles-
tirme ¢alismalar sonucunda 6zel sektor ta-
rafindan finansmani ve kurulumu saglanan,
isletme surecinin yeterli kar gerceklestikten
sonra ise idareye devrine imkan veren bir
yontem olarak karsimiza ¢ikmaktadir. Ozel
sektdrde yer alan butgce kaynaklarindan ve
gecmisten gelen bilgi/ birikimlerinden yarar-
lanan bu model kamu 6zel is birlikleri arasin-
dan en g6z 6nande olanidir.

MAKALELER
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Although there are older examples in the
Build - Operate - Transfer model construc-
tions, the foundation of this model was laid
in the 17th century and the most popular
examples were also created in this period.
The establishment and operation of the
Suez Canal, the creation of the Trans-Siberi-
an railways and the Eiffel Tower are some of
the most important developments that took
place in this period™.

B. Public Private Collab-
orations And Build-Oper-
ate-Transfer Model

Public-private partnership practices are
seen as a new concept, although they date
back to the ancient Greek or Roman period.
This is due to the fact that it takes time for
techniques to become established, that
international institutions and organizations
are slow to support them, and that imple-
mentation in industrialized nations comes
later. In the 1980s, when the influence of
the states in the economy decreased and
the role of the private sector grew, the con-
cept of privatization was also adopted in
this period. Although public-private partner-
ships were initially used in large projects as
a field of use, over time it took its place in
relatively small services to energy or high-
way projects.

When it comes to public-private coopera-
tion, more than one model comes to mind,
and these models have been developed
from the past to the present. Some of these
models are;

“» Design-Construct-Manage-Finance
« Design-Build-Operate

« Design-Build-Finance-Operate

+ Build-Own-Maintain

+ Build-Own-Operate

« Build-Develop-Operate

« Build-Operate-Transfer

« Build-Own-Operate-Transfer

« Build-Rent-Transfer

« Build-Rent-Own-Transfer

- Build-Lease-Operate-Transfer

Yap-islet-Devret modeli yapilarda her ne ka-
dar daha eskilere dayanan ornekler yer alsa
da esasen bu modelin temeli 17. ytzyilda
atilmis olup en gozde ornekleri de yine bu
doénemde meydana gelmistir. Paris’in icme
suyunun elde edilmesi amaciyla 6zel sekto-
re devredilmesi, Stveys Kanali'nin kurulmasi
ve isletilmesi, Trans- Siberian demiryollarinin
olusturulmasi ve Eyfel Kulesi bu dénemde
gerceklesen en 6nemli gelismelerden bazi-
landir?”.

B. Kamu Ozel is Birlikleri Ve
Yap - Islet- Devret Modeli

Kamu 6zel is birligi uygulamalari her ne ka-
dar Eski Yunan veya Roma donemi gibi uzak
gecmise dayansa da yeni bir konsept olarak
gorulmektedir. Bunun sebebi ise uygulama-
larin duzenli hale gelmesinin zaman almasi,
uluslararasi kurum ve kuruluslar tarafindan
gec desteklenmesi ve son olarak gelismis al-
kelerde uygulama alani bulmasinin gec bir
tarinte meydana gelmesi olarak sayilabilir.
Devletlerin ekonomide etkisinin azaldigi ve
buna karsin 6zel sektoértn roluntn bayudugu
1980'li yillarda degisim baslamis olmakla be-
raber 6zellestirme kavrami da bu dénemde
benimsenmistir. Kamu 6zel is birlikleri kulla-
nim alani olarak baslarda buyuk projelerde
kullanilsa da zamanla enerji veya otoyol pro-
jelerine nispeten kucuk hizmetlerde yerini
almistir.

Kamu 6zel is birligi denildiginde akla birden
fazla model gelmekte olup bu modeller gec-
misten gunamuze gelistirilmektedir. Bu mo-
dellerin bazilari;

"Tasarla insa Et Yonet Finanse Et (Design-
construct-manage-finance)

- Tasarla Yap Islet (Design-build-operate)

- Tasarla Yap Finanse Et Islet (Design-build-fi-
nance-operate)

- Yap Sahip Ol idame Et (Build-own-maintain)
- Yap Sahip Ol islet (Build-own-operate)

- Yap Gelistir islet (Build-develop-operate)

- Yap Islet Devret (Build-operate-transfer)

- Yap Sahip Ol slet Devret (Build-own-opera-
te-transfer)

- Yap Kirala Devret (Build-rent-transfer)

- Build-Transfer-Operate
- Buy-Build-Operate

- Lease-Own-Operate or Lease-Developop-
erate”

In the Build-Operate-Transfer model, the
main application is the construction and op-
eration of the project financed by a private
person selected by the administration and
transferring it to the administration or anoth-
er private person selected by tender after the
contract period expires. Although the BOT
model is the most popular model among the
models listed above, it is a model that finds
the most application area and forms the ba-
sis for public-private partnerships. Although
transportation is the place where this model,
which is widely used in our country, finds the
most application area, the energy sector fol-
lows the transportation sector in the second
place.

C. Build Operate Transfer
Model Implementation In
Turkey

The implementation of the Build-Oper-
ate-Transfer modelin Turkey is based on the
aim of creating investments that need re-
sources and technical knowledge, although
it is a controversial issue that it took place in
1994. This model, which paves the way for
the projects planned to be carried out in Tur-
key since 1994, regardless of whether there
are domestic or foreign investors, aims to
increase employment.

The realization of infrastructure facilities and
investments of strategic importance in de-
veloping countries is of great importance,
and the biggest obstacle to the realization
of these investment projects is the lack of
resources'®. While the problem of lack of re-
sources is usually in question in large-scale
projects, small-scale projects can mostly
be met from internal financing resources™.
When there is a lack of resources, external
resources can be applied, and when exter-
nal resources are requested, issues such as
the development of the requesting coun-
try, sources of income, the reliability of the

YAP-ISLET-DEVRET MODELI VE ALTERNATIF
UYUSMAZLIK COZUM YONTEMLERI

- Yap Kirala Sahip Ol- Devret (Build-rent-own-
transfer)

- Yap Kirala Islet Devret (Build-lease-opera-
te-transfer)

- Yap Devret islet (Build-transfer-operate)
- Al Yap islet (Buy-build-operate)

- Kirala Sahip Ol [slet (Lease-own-operate)-ve-
ya Kirala Gelistir Islet (Lease-developopera-
te)"

olarak kargimiza ¢ikmaktadir.

Yap-islet-Devret modelinde esas uygulama
idarece secilen bir 6zel kisi tarafindan finanse
edilen projenin yapilip isletilmesi ve sozles-
me suresi sona erdikten sonra yeniden ida-
reye veya ihale yolu ile secilen bir bagka 6zel
kisiye devredilmesidir. YiD modeli yukarida
siralanan modeller arasinda en gézde model
olmakla beraber en ¢ok uygulama alani bu-
lan ve kamu 6zel is birliklerine temel olustu-
ran bir modeldir. Ulkemizde de yaygin sekil-
de kullanilan bu modelin en fazla uygulama
alani buldugu sektor ulagim olmakla beraber
enerji sektoru ise ikinci sirada ulagim sektoru-
nu takip etmektedir.

C. Tiirkiye’de Yap islet Devret
Modeli Uygulamasi

Yap-islet-Devret modelinin Turkiye'de uy-
gulanmasinin 1994 yilinda gergeklesmis
olmasi tartismali bir konu olmakla beraber
kaynak ve teknik bilgi ihtiyaci olan yatinmla-
rin meydana getirilmesi amacina dayanmak-
tadir. 1994 senesinden beri yerli ve yabanci
yatinnmci olmasi fark etmeksizin Turkiye'de
yapilmasi planlanan projelerin 6ntnu agan
bu modelistihdamda artisi hedeflemektedir.

Gelismekte olan ulkelerde altyapi tesisle-
rinin ve stratejik 6nem tasiyan yatirimlarin
gerceklestirilmesi fazlasiyla 6nem arz et-
mekte olup, bu yatirim projelerinin hayata
gecirilmesindeki en buyuk engel, kaynak
yetersizligidir'®, Kaynak yetersizligi soru-
nu, genellikle buyuk olcekli projelerde s6z
konusu olurken, kucuk olcekli projeler ise
cogunlukla i¢ finansman kaynaklarindan
karsilanabilmektedir'®. Kaynak yetersizligi
s6z konusu oldugunda ise dis kaynaklara
basvurulabilmektedir ve dis kaynak iste-
minde bulunuldugunda ise talepte bulunan
ulkenin gelismisligi, kazang kaynaklari, eko-
nomik ve siyasi ortaminin guvenilirligi gibi
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economic and political environment play
an important role in the transfer of external
resources?,

D. Advantages And Disad-
vantages Of The Build-Oper-
ate-Transfer Model

Although the Build-Operate-Transfer model
is an ongoing model in different countries in
the world under different names, its arrival in
our country is aimed at encouraging foreign
capital to be brought into the country. It has
some advantages and disadvantages in this
regard.

These advantages can be listed as “Comple-
tion of the project on time or earlier, under-
standing of good management and effec-
tive management, benefiting from research,
development, experience, technology and
knowledge of foreign companies, adding
foreign capital to the existing resources in the
economy, making investments with foreign
resources and increasing the total savings in
the country™'.

Onthe other hand, disadvantages are, "Even
if there might not be much of an investment
burden at first, this could change in the up-
coming years. Depending on the cost and
profitability, the investment may be more
expensive than what would be obtained by
conventional means, and it may take several
years for the facilities to begin operating as a
consequence of the investment. This raises
the possibility of social and economic issues

hususlar dis kaynak aktariminda énemli rol
oynamaktadir?,

D. Yap islet Devret Modelinin
Avantaj Ve Dezavantajlan

Yap-islet-Devret modeli dunyada farkli tlke-
lerde farkli adlar altinda uygulanmasi sure-
gelen bir model olmakla beraber tlkemize
gelisi yabanci sermayenin yurtigine getiril-
mesine tesvik amaclidir. Bu hususta birtakim
avantaj ve dezavantajlari bunyesinde barin-
dirmaktadir.

Avantaijlari; “Projenin zamaninda veya daha
once tamamlanmasi, iyi ydnetim ve etkin is-
letmecilik anlayisi, yabanci sirketlerin arags-
tirma, gelistirme, deneyim, teknoloji ve bilgi
birikimlerinden yararlanma, yabanci serma-
yeyi ulkeye cekerek ekonomideki mevcut
kaynaklara ekleme, yatirimlari yabanci kay-
nakla gerceklestirerek, ulke icinde toplam
tasarruflari artirma imkéani saglamasi” sayi-
labilir?".

Dezavantajlan ise; “Baslangicta yatirrmin
yuku hafif olacagindan, gelecek yillarda bu
durum tersine donebilir. Yatinmin maliyeti
normal yollarla gerceklestirilen fiyatin Gzeri-
ne cikabilir, gerceklestirilecek yatirimin so-
nucundatesislerin isletilme suresi maliyet ve
karliigina gére uzun yillari gerektirebilir. Bu
durum ise bu zaman diliminde ekonomik ve
sosyal sorunlarla karsilasma ihtimalini artir-
maktadir. Strenin uzun olmasi iktidara gelen

at this time. The protracted time may even
clash with the social and economic agendas
of the incoming cadres, leading to interna-
tional issues”?2.

The success of the BOT model can be at-
tributed to the appropriateness of the project
designs, the appropriateness of the agree-
ments, the support of the legal system for
the projects and the responsible behavior
of the parties. If we list the factors affecting
the success of this model; “As the operating
period requires many years, political prob-
lems, the need for the project of the country
to be invested, the reliable environment and
conditions for foreign capital and investors,
the economic profitability of the country to
be invested, the financiers and other parties
(state on behalf of the invested country, joint
venture company, shareholders), financiers,
builders, operators, buyers) to fulfill their re-
sponsibilities”?3.

E. Legal Quality Of The Build
Operate Transfer Model

1. Contract Characteristics of the

YAP-ISLET-DEVRET MODELI VE ALTERNATIF
UYUSMAZLIK COZUM YONTEMLERI

kadrolarin ekonomik ve sosyal politikalariyla
celiserek tulkeler arasi sorunlar bile ortaya ¢iI-
kabilir"?? olmasidir.

YiD modelinin basarisi; meydana getirilen
projelerin tasarlarinin uygunlugu, anlagsma-
larnin yerindeligi, hukuki duzenin projeleri
desteklemesi ve taraflarin sorumluluk bilinci
ile hareket etmeleri sartlarina baglanabilmek-
tedir. Bu modelin basarisina etki eden fak-
torleri siralayacak olursak; “isletme donemi
uzun yillar gerektirdigi icin politik sorunlarla
karsilasilmasi, yatirnm yapilacak tlkenin pro-
jeye olan gereksinimi, yabanci sermaye ve
yatinmci icin guvenilir ortam ve sartlar, ya-
tinm yapilacak ulkenin iktisadi rantabilitesi,
Finansorlerin ve diger taraflarin (yatinm ya-
pilan Ulke adina devlet, ortak girisim sirketi,
hissedarlar, finansorler, insa edenler, isletici-
ler, satin alicilar) Ustlendikleri sorumluluklari
yerine getirmeleri” olacaktir?,

E. Yap islet Devret Modelinin
Hukuki Niteligi

1. YID Modelinin Sé6zlesme Olma

BOT Model

When the legal nature of the BOT modelis ex-
amined, the first thing to mention is that there
is a contractual relationship. Itisthe Decision
of the Council of Ministers No. 94/5907, is-
sued pursuant to the Law No. 3996, where
such contracts will enter into force upon
signing?*. The subject of BOT contracts is the
provision of financing between the adminis-
tration and the investor, the determination
of many issues such as the duration of the
contract and costs.

2. Qualification of BOT: Sui Generis

The BOT model has created a structure of its
own when the performances of two typical
contracts are combined and the counter-per-
forms are replaced by the finance element. In
this model, the main aim of the investor is to
have the right to operate the investment in re-
turn for financing, while the administration’s
is to provide the financing of the investment
by the investor. As a result of the combina-
tion of more than one typical contract acts,
the BOT model, which has a mixed form, has
been formed.

Niteligi

YiD modelinin hukuki niteligi irdelendiginde
ilk olarak belirtilmesi gereken, arada bir s6z-
lesme iligkisi bulunmasidir. Bu tur s6zlesme-
lerin imzalanarak yuarurluge girecegi 3996
Sayili Kanun'a istinaden ¢ikarilan 94/5907
Sayili Bakanlar Kurulu Karar'dir?, YiD sozles-
melerinin konusu idare ile yatinmci arasinda
finansmanin temini, sézlesme suresi ve mas-
raflar gibi bircok konunun belirlenmesi ola-
rak kargimiza ¢ikmaktadir.

2. YiD Sui Generis Olma Niteligi

YiD modeli iki tipik s6zlesmenin edimleri
birlesip karsi edimlerin yerini finans unsu-
runun almasiyla kendine ait bir yapi olustur-
mustur. Bu modelde yatirnmcinin asil gayesi
finansmanin saglanmasi karsiliginda yati-
rimi isletme hakkina haiz olmak iken idare-
ninki ise yatirimin finansmaninin yatirimci
tarafindan saglanmasidir. Birden fazla tipik
sozlesme edimlerinin bir araya gelmesi so-
nucu karma bir sekle sahip olan YiD modeli
olugmustur.
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3. Qualification of BOT: Being a

3. YiD Tam iki Tarafa Borg Yukle-

Fully Bilateral Contract

The Build-Operate-Transfer model consists
of a relationship that exists within the frame-
work of the buying-giving balance, that is,
one of the parties owes the other party of the
contract in order to create a debt obligation
toitself. In this case, BOT is a type of contract
that imposes debts on both parties.

4. Qualification of BOT: Having a
Permanent Debt Relationship

BOT model contracts are always effective
since the performance of the obligations
will take place continuously within a certain
period of time.

F. Termination Of Build - Op-
erate - Transfer Contract

In general, although the investment period
and the operating period are specified in
BOT contracts, there are also BOT models
that do not have a predetermined contract
period. In BOT contracts for which the con-
tract period is determined, it will automat-
ically terminate following the expiration of
the period, and in BOT contracts with an
indefinite contract time, the period for giv-
ing notice of termination is defined as rea-
sonable.

In the event that there is a reason that ab-
solutely prevents the debtor from realizing
the imposition and is not due to the debtor’s
own fault, it is accepted that the impossibili-
ty has occurred and if this reason is evident,
the contractual relationship will not be ter-
minated and the default provisions will be
applied. However, if this obstacle makes the
continuation of the contractual relationship
unbearable, the termination of the contract
with just cause or termination due to impos-
sibility will come to the fore?.

IV.BOT MODEL AND IN-
TERNATIONAL COMMER-
CIAL ARBITRATION

If we examine the applicability of interna-
tional commercial arbitration in terms of
foreign investors investing with the BOT
model; While agreements are mostly made
with foreign investors within the framework
of concession agreements, international
agreements are signed in many areas such

ven Bir S6zlesme Olma Niteligi

Yap-islet-Devret modeli alma-verme den-
gesi cercevesinde varligini sarduren yani
taraflardan birinin s6zlesmenin karsi tarafini
kendisine karsi bor¢ yukumlulugu dogurmak
amaciyla bor¢landigi bir iliskiden olusmakta-
dir. Budurumda YiD tam iki tarafa borg yukle-
yen bir sézlesme turudar.

4. YiD Surekli Borg iliskisi Olma
Niteligi

YiD modeli sozlesmeler, edimlerin ifasi belirli
bir sure icerisinde devamli olarak gerceklese-
ceginden surekli edimlidir.

F. YiD Sézlesmesinin Feshi

Genelde YiD sozlesmelerinde yatinm déne-
mine ve isletme dénemine ait sureler belirtil-
se de 6nceden belirlenmis bir sézlesme sure-
sinin bulunmadigi YiD modelleri de karsimiza
cikabilmektedir. Sozlesme suresi belirli olan
YiD sozlesmelerinde strenin sona ermesini
muteakiben kendiliginden sona erme duru-
mu meydana gelecek olup yatinm ve igletme
suresi belirli olmayan YiD sozlesmelerinde
fesih ihbarinin yapilmasi i¢in 6ngérulen sure
makul sure olarak tanimlanmaktadir.

Bor¢lunun ivaz sonucunu gerceklestirmesi-
ni mutlak suretle 6ndne gecen ve bor¢lunun
bizzat kusurundan kaynaklanmayan bir se-
bebin varligi halinde imkansizligin meydana
geldigi kabul edilerek ve bu sebebin sari
olmasi durumunda s6zlesme iligkisi sona er-
meyecek olup temerrut hukumleri uygulana-
caktir. Ancak isbu engel s6zlesme iliskisinin
devamini s6zlesmenin hitamini katlanilmaz
hale getiriyorsa sdzlesmenin hakli nedenle
feshi ya da imkansizlik sebebiyle feshi duru-
mu gundeme gelecektir?.

IV.YiD MODELI VE ULUS-
LARARASI TiCARi TAH-
Kim

YiD modeli ile yatinm yapan yabanci yati-
rimcilar bakimindan uluslararasi ticari tahki-
min uygulanabilirligini inceleyecek olursak;
yabanci yatinmcilar ile cogunlukla imtiyaz
sozlesmeleri ¢ercevesinde anlagsmalar ya-
pilmakla birlikte, YiD gercevesinde de boru
hatti insasi, yol yapimi, baraj ve yol ingasi

as pipeline construction, road construc-
tion, dam and road construction within the
framework of BOT. In this context, ICSID (In-
ternational Convention on the Settlement
of Investment Disputes) is an international
arbitration institution established for legal
dispute resolution and conciliation. Through
this process, disputes regarding interna-
tional investments are resolved through ac-
tivities carried out similar to the mediation
mechanism.

A. ICSID Arbitration Process

In this part of the article, the conflicts in the
Build-Operate-Transfer model will be dis-
cussed through a concrete example. For
this purpose, the ICSID Arbitration Process
will be explained first and then the case
between PSEG Global Inc. and Konya Ilgin
Elektrik Uretim ve Ticaret Limited Sirketi be-
fore ICSID will be explained.. According to
that;

The establishment of ICSID (International
Center for The Settlement of Investment
Disputes), also known as the International
Center for the Settlement of Investment Dis-
putes, dates back to the 1960s. The main
duty of the Center is to resolve the invest-
ment disputes that may arise between the
citizens of one state and the citizens of an-
other state through arbitration?. Since the
main reason for the establishment of this
center is the “Washington Convention on
the Settlement of Investment Disputes Be-
tween States and Citizens of Other States”,
itis accepted as a condition that at least one
of the parties who can apply to this center is
a member of this convention?. In order for
the disputes that may arise to be resolved in
this resolution center, the will of the parties
to apply must agree. In addition to being a
member of the convention, the states that
are parties to the dispute must have a treaty
showing their mutual consent to the appli-
cation in order for the Center to be autho-
rized.In summary; In the event of a dispute
arising from an investment, if at least one of
the parties to this dispute is a member of the
convention and the citizenship of the other
party belongs to another state, and if there
is a written agreement that the dispute that
may arise between them will be resolved by
the center, then ICSID is authorized to set-
tle. In the meantime, it should be noted that
the fact that the investor is a natural or legal
person has no effect on the application to
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gibi bircok alanda uluslararasi sdzlesmeler
imzalanmaktadir. Bu kapsamda Uluslararasi
Yatinm Anlasmalarn dogrultusunda olusabi-
lecek ihtilaflarda ¢6zam sureci olarak ICSID
(International Convention on the Settlement
of Investment Disputes); hukuki anlagmazlik
¢6zUmu ve uzlagmaicin kurulmus uluslarara-
s1 bir tahkim kurumunu teskil eder. Bu sure¢
ile uluslararasi yatinmlara iligkin anlagsmazlik-
lar arabuluculuk mekanizmasina benzer ola-
rak yuratulen faaliyetler araciligiyla coziime
kavusturulur.

A. ICSID Tahkim Sireci

Makalenin bu kisminda Yap-islet-Devret
modelinde ¢ikan uyusmazliklar somut bir or-
nek Uzerinden anlatilarak irdelenecektir. Bu
amacla 6ncelikle ICSID Tahkim Sureci acik-
lanip daha sonra PSEG Global Inc. Ve Konya
Ilgin Elektrik Uretim ve Ticaret Limited Sirketi
arasinda ICSID nezdinde gorulen dava acik-
lanacaktir. Buna gore;

ICSID (International Center For The Settle-
ment Of Investment Disputes) bir diger adi
ile Yatinm Uyusmazliklarinin Cozumu igin
Milletlerarasi Merkez'in (“Merkez”) kurulu-
su 1960'lara dayanmaktadir. Merkezin asli
gorevi bir devletin vatandaslari ile diger bir
devletin vatandaslar arasinda dogabilecek
olan yatinm uyusmazliklarinin tahkim yoluyla
¢ozulmesidir?e. Bu merkezin kurulmasinin asil
sebebi “Devletler ve Diger Devletlerin Vatan-
daslan Arasindaki Yatirrm Uyusmazliklarinin
Cozumu Hakkinda Washington Konvansiyo-
nu” oldugundan bu merkeze basvurabilecek
olan taraflardan en az birinin bu konvansiyo-
na Uye olmasi sart olarak kabul edilmekte-
dir?. Ortaya ¢ikabilecek olan uyusmazliklarin
isbu co6zum merkezinde ¢dzulebilmesiicin ta-
raflarin basvuru iradesinin uyusmasi gerek-
mektedir. Uyusmazligin tarafi olan devletlerin
konvansiyona Uye olmalarinin yani sira bas-
vuruda karsilikli irade uyumlarini gosteren
bir s6zlesmenin bulunmasi, Merkez'in yetkili
kiinmasi icin gerekliliktir. Ozetle; yatinmdan
kaynakli bir uyusmazligin varligi halinde, bu
uyusmazlik taraflarindan en az biri konvansi-
yona Uye ve diger tarafin vatandasligi diger
bir devlete aitse ve aralarinda ¢ikabilecek
uyusmazligin merkez tarafindan ¢éztumle-
necedine dair yazili bir anlasma var ise, ¢o-
zumde ICSID yetkilidir. Bu arada belirtmek
gerekir ki yatinmcinin gergek veya tuzel kisi
olmasinin Merkez'e basvuruda hicbir etkisi
bulunmamakla beraber vatansizlar ve multe-
ciler icin Merkez'e basvuru yolu kapalidir?.
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the Center, but the way of application to the
Center is closed for stateless people and
refugees?.

From the moment the parties to the dispute
transfer the solution to the Center, it is not
possible to return from this point with a uni-
lateral declaration of will, because after this
moment of decision, the resolution of the
dispute is transferred to the arbitrator. The
law to be applied in this dispute, in which
the parties apply for resolution, is decided
by the parties, but if there is no agreement
between the parties, the law determined in
the convention is applied.

B. ICSID Arbitration Case
Between Pseg Global Inc. And
Konya Ilgin Elektrik Uretim
Ve Ticaret Limit Sirketi

PSEG Global was found to be right in the law-
suit filed against Konya Ilgin Elektrik Uretim
ve Ticaret Limited Sirketi before ICSID on
May 2, 2002, and paid 65% of the legal ex-
penses in addition to the compensation of
9.000.000 USD as a result of the arbitration.
The basis of the case is based on the BIT (Bi-
lateral Investment Treaty), which entered into
force in 1990 between Turkey and the USA.

The underlying issue of the dispute is wheth-
er the Build-Operate-Transfer model is sub-
ject to administrative or private law. When
the period of the contract is examined, the
Build - Operate - Transfer model projects are
subject to the Council of State, but with the
Constitutional amendment made in 1999,
these projects started to be evaluated with-
in the scope of private law. In accordance
with the agreement made between the in-
vestor and the Ministry of Energy and Natu-
ral Resources in 1996, the construction and
operation of Konya Ilgin Power Plant with
BOT is within the scope of private law pur-
suant to the law numbered 3996 enacted in
1994. According to a decision of the Consti-
tutional Court in 1998, Law No. 3996 was
annulled on the grounds that BOT projects
were subject to public law instead of private
law?®, PSEG, which applied to the Council of
State after the annulment decision, received
permission that this agreement was in the
nature of a concession agreement. How-
ever, while the Council of State made this
decision, it approved the concession agree-
ment by removing the ICSID arbitration
method, which is the trial procedure, from

Uyusmazligin taraflari ¢6zumu Merkez'e dev-
rettikleri andan itibaren bu noktadan dénus
tek tarafli irade beyani ile mumkun degildir,
¢cunku bu kararlastirma anindan sonra uyus-
mazligin ¢6zumu hakeme devredilmektedir.
Taraflarin ¢6zum amaciyla basvurdugu bu
uyusmazlikta uygulanacak hukuk taraflarca
kararlastinlmaktadir ancak taraflar arasinda
bir anlagsma bulunmuyorsa konvansiyonda
belirlenen hukuk uygulanmaktadir.

B. Pseg Global Inc. Ve Konya
Ilgin Elektrik Uretim Ve Tica-
ret Limited Sirketi Arasinda

Gorilen Icsid Tahkim Davasi

PSEG Global Inc. Konya Ilgin Elektrik Uretim
ve Ticaret Limited Sirketi'ne ICSID nezdinde
2 Mayis 2002 tarihinde ac¢tigi davada hakli
bulunmus ve tahkim sonucunda 9.000.000
USD tazminata ek yargi giderlerinin %65'ini
oOdetmistir. Davanin temeli Turkiye ve ABD
arasinda 1990 yilinda yuarurluge giren BIT'ye
(Bilateral Investment Treaty) dayanmaktadir.

Uyusmazligin temelinde yatan, Yap-islet-
Devret modelinin idare hukukuna mi yoksa
6zel hukuka mi tabi oldugu sorunudur. S6z-
lesmenin yapildigi donem incelendiginde
Yap-islet-Devret modeli projeler Danistay‘a
tabi olmakla beraber 1999 yilinda yapilan
Anayasa degisikligi ile bu projeler 6zel hu-
kuk kapsaminda degerlendirilmeye bas-
lanmistir. 1996 yilinda yatirrmci ile Enerji ve
Tabii Kaynaklar Bakanligi arasinda yapilan
sozlesme uyarinca Konya llgin Elektrik Sant-
rali’'nin YID ile yapilip isletilmesi 1994 sene-
sinde ¢ikarilan 3996 Sayili kanunaistinaden
6zel hukuk kapsamina girmektedir. 1998
senesinde Anayasa Mahkemesi tarafindan
verilen bir karara gore YiD projelerinin ¢zel
hukuk yerine kamu hukukuna tabi olmasi
gerekgesiyle 3996 Sayili Kanun iptal edil-
mistir?. iptal kararinin ardindan Danistay’a
basvuruda bulunan PSEG bu anlagsma s6z-
lesmesinin birimtiyaz s6zlesmesi niteliginde
olduguna dair izin almistir. Ancak Danistay
bu karari verirken asil sé6zlesme metninden
yargilama usult olan ICSID tahkim yolunu ¢I-
kartarak imtiyaz s6zlesmesine onay vermistir.
Davaci sirket PSEG buna karsin herhangi bir
uyusmazlik durumunda tahkim yoluna bas-
vuracagi hukmunu sakl tuttugunu Enerji ve

the original contract text. Despite this, the
plaintiff company PSEG has announced that
it reserves the provision that it will resort to
arbitration in case of any dispute by making
a notification to the Ministry of Energy and
Natural Resources (“Ministry”). Although
the applicant company, which applied to
the Ministry, accepted some financial privi-
leges requested by the Ministry as a result of
these applications, it did not approve all re-
visions of the contract made by the Ministry.
Following the silence of the Administration
as a result of these applications, with a new
legislation enacted in 2001, the realization
of the project planned between PSEG and
TEAS became impossible®°. As a result of
the new law enacted, a one year term was
imposed on the agreements, and this proj-
ect, which was planned to be made with
TEAS, was completely canceled and PSEG
resorted to ICSID arbitration. Claims made
by the plaintiff company while applying for
arbitration: malicious sanctions, arbitrari-
ness of sanctions, Constitution is in violation
of Article 48 and the expectations presented
by the Administration remain unfulfilled. In
Turkey's defenses against the Plaintiff Com-
pany, it is seen that the Build-Operate-Trans-
fer model contracts cannot be adapted ac-
cording to the investor’s conditions, and
in addition, there are allegations that the
investor has attitudes that are contrary to
this contract.

PSEG was found to be justified in the arbi-
tration proceedings, since the terms of the
arbitration committee could not be regulat-
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Tabii Kaynaklar Bakanligi'na (“Bakanlik”) bir
bildirimde bulunarak duyurmustur. Bakan-
lik'a basvuruda bulunan davaci sirket bu
basvurular sonucunda Bakanlik tarafindan
istenilen bazi mali ayricaliklari kabul etse
de sodzlesmenin Bakanlik tarafindan yapilan
tam revizelerine onay vermemistir. Yapilan
bu basvurular sonucunda idare’nin sessiz
kalmasini muteakiben 2001 yilinda ¢ikarilan
yeni bir mevzuat ile PSEG ve TEAS arasinda
yapilmasi planlanan projenin gerceklesti-
rilmesi imkansiz hale gelmistir®®. Cikarilan
yeni kanun sonucunda anlagmalara 1 yillik
sUre sarti koyuldugundan TEAS ile yapilma-
si planlanan bu projenin tamamiyla iptal ol-
masiyla birlikte PSEG, ICSID tahkim yoluna
basvurmustur. Davaci sirketin tahkim yoluna
basvurma esnasinda éne surdugu iddialar:
kot niyetli yaptinmlar, yaptinmlarin keyfiligi,
T.C. Anayasasi 48. maddeye aykirilik ve ida-
re tarafindan sunulan beklentilerin karsiliksiz
kalmasi yonundedir. Turkiye'nin ise Davaci
Sirket'e karsi sundugu savunmalarinda Yap-
islet-Devret modeli sozlesmelerin yatirimci
sartlarina gére uyarlanamayacagi ve buna
ek olarak yatinmcinin bu sézlesmeye aykiri-
lik teskil eden tutumlarinin oldugu iddialan
gorulmektedir.

Yapilan tahkim yargilamasinda hakem he-
yeti s6zlesme sartlarinin yatinmci aleyhine
duzenlenemeyecegini ve Yap-islet-Devret
modeli yatinmlarda tesvik esas alindigin-
dan PSEG hakli bulunmustur. Buna ek ola-
rak Turkiye'nin yatinmci sirket ile goérusme
yapmama gibi tutumlarini hakkaniyete aykiri
bulmakla beraber, davacinin beyani olan

MAKALELER

DiPNOT

29 Anayasa Mahkemesi 26/3/1997
Tarih, E.: 1996/63, K.: 1997/40.

30 4628 sayili ve 20/2/2001 tarihli
Elektrik Piyasasi Kanunu 3/3/2001
tarihli ve 24335 sayili Resmi Gazete.

2024 SUMMER



———— ARTICLES

PART 9

GS| ARTICLETTER

BUILD-OPERATE-TRANSFER MODEL AND ALTERNATIVE

DISPUTE RESOLUTION METHODS

ed against the investor and the Build-Op-
erate-Transfer model was based on incen-
tives for investments. In addition, arbitration
committee declared that although it found
Turkey's attitude of not meeting with the in-
vestor company to be unfair, it did not bear
the title of bad faith, which is the statement
of the plaintiff. The legislative changes that
occurred during the implementation of the
project were evaluated as non-compliance
with the state’s obligation to act fairly. As a
result of this arbitration, Turkey was found to
be unfair and sentenced to cover 65% of the
litigation expenses in addition to the com-
pensation of 9.000.000 USD.

V. CONCLUSION

The BOT model, which emerged in a period
of increasing privatization and globalization,
has enabled foreign capital to come to the
country thanks to the bids made with the
model, thus saving foreign currency and
transferring new technology, and today it has
become a typical practice for some service
areas, no longer being an alternative method
in the organization and financing of services.
International commercial arbitration plays a
vital role in resolving disputes that may arise
during the BOT process. Because foreign
investors, in particular, want to resolve a
possible dispute through international com-
mercial arbitration, the applicability of this
method encourages foreign investors.

According to the International Arbitration
Law: Legal risks are an important issue that
negatively affects the repayment of the loan
received in the BOT process or the equity
capital used by the investor. Investors desire
to be convinced of how the right to property
is observed in the legal system in the coun-
try, the scope and consequences of liability
clauses, how the trial process works in legal
dispute resolution and how reliable this le-
galorderis. As a guarantee against legal risk,
“arbitration records” can be arranged in the
contract, with the thought that the state will
be in a more advantageous position in the
case to be heard in the country of the invest-
ing state in public investments and a fair trial
cannot be held.

kotu niyet sifatini tasimadigini agiklamistir.
Projenin yapilmasi esnasinda meydana ge-
len mevzuat degisikliklerini devletin adaletli
davranma yukamlulugune uymamasi olarak
degerlendirmistir. Bu tahkim yargilamasi so-
nucunda haksiz bulunan Turkiye 9.000.000
USD tazminata ek olarak yargilama gider-
lerinin %65'ini karsilama cezasina mahkum
edilmistir.

V.SONUC

Ozellesme ve globallesmenin arttigi donem-
de ortaya cikan YiD modeli, modelle birlikte
yapilan teklifler sayesinde ulkeye yabanci
sermayenin gelmesi ve boylece doviz ta-
sarrufu ile yeni teknoloji transferi saglanmis
olup gunumuzde artik bazi hizmet alanlari
acisindan, hizmetlerin 6érgatlenmesi ve fi-
nansmaninda alternatif yontem olmaktan
cikarak tipik bir uygulama haline déontusmus-
tar. YiD surecinde ortaya gikabilecek olan
uyusmazliklarin ¢6zamu bakimindan ulus-
lararasi ticari tahkim hayati bir rol oynamak-
tadir. Zira 6zellikle yabanci yatirimcilar, olasi
bir uyusmazligi uluslararasi ticari tahkim yolu
ile cozmek istedikleri icin, bu ydntemin uy-
gulanabilir olmasi yabanci yatirimcilari tesvik
etmektedir.

Milletlerarasi Tahkim Kanunu’na goére; Huku-
ki riskler, YiD surecinde alinan kredinin veya
yatinmcinin kullandigi 6z sermayenin geri
o6denmesini negatif yonde etkileyen 6nemli
bir husustur. Yatinmcilar, tlkedeki hukuk sis-
teminde mulkiyet hakkinin nasil gozetildigi,
sorumluluk maddelerinin kapsami ve sonug-
lari, hukuki uyusmazlik céziamunde yargila-
ma surecinin nasil isledigi ve bu hukuki du-
zenin ne derece guvenilir oldugu konusunda
ikna olmayi arzulamaktadir. Hukuki riske kar-
slguvence olarak en cok kamu yatinmlarinda
yatirim sahibi devletin ulkesinde gorulecek
davada devletin daha avantajli bir konumda
olacagi ve adil bir yargilama gercgeklestirile-
meyecegi dusuncesiyle sdzlesmede “tahkim
kayitlan” duzenlenebilmektedir.
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